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PLANNING for Today’s Concerns

To the average person, there may not seem to be much of a 
difference between an agent under a power of attorney and 
a court appointed guardian, since both are third parties that 
could be authorized to handle financial and legal decision 
making for a person who lacks capacity to do so. However, 
there are significant differences between the two fiduciaries 
and the way in which they are given authority.

Power of Attorney

A Durable Power of Attorney is an important estate 
planning document that allows you, as the principal, to 
appoint an agent(s), and authorizes your agent(s) to act on 
your behalf with regard to your financial affairs. 

Your agent is a fiduciary and as such owes you a duty of 
loyalty, honestly, and must account for their actions when 
requested. The agent must also follow your directions when 
acting. If you are not able to provide directions, then the 
agent must act in your best interest.

The agent(s) authority exists while you have legal capacity, 
and continues should you lose legal capacity to make your 
own decisions. Also, you have the ability to revoke the 
Durable Power of Attorney at any time as long as you are 
competent to do so.

Guardianship

Although there are two types of guardianship proceedings 
for adults in New York State, the most relevant for 
this discussion is the Mental Hygiene Law Article 81 
guardianship, as it pertains to adults who had capacity at 
one point, but due to a loss of functionality, now need the 
assistance of a guardian. This guardianship proceeding is 
typically brought against someone who failed to execute a 
Durable Power of Attorney and/or Health Care directives 
when he or she had the legal capacity to do so, and now 
lacks capacity to make a handle their own affairs (personal 
or financial).

What is the Difference Between a 
Power of Attorney and a Guardianship?



If the court proceeding is successful and the court appoints 
a guardian, it will provide a detailed list of the actions the 
guardian is authorized (and not authorized) to take on behalf 
of the incapacitated person.

Guardianships are court proceedings and can be extremely 
time consuming, expensive, and may cause unnecessary stress 
on the family.

The most significant differences between a 
guardianship and a Durable Power of Attorney 
are the following:

Control. With a Durable Power of Attorney, you control 
who is your agent and what level of authority the agent has 
over your affairs. You can select anyone to be your agent(s) 
– a family member, friend, or trusted professional. With 
guardianship proceeding, the judge chooses who is appointed 
your guardian and what level of authority the guardian has 
over your affairs. Although judges will take your family and 
personal relationships into consideration when selecting a 
guardian, it is common for judges to appoint independent 
professionals, such as attorneys, as guardians. This means that 
a complete stranger could be in charge of your affairs.

Cost. Another significant difference is the cost involved. A 
guardianship proceeding can be extremely costly, whereas 
a Durable Power of Attorney is a fraction of the cost of a 
guardianship proceeding. Also, the guardianship proceeding 
usually takes several months to complete and have someone 
appointed, and can be extremely stressful.

Oversight. Generally there is no court oversight of an 
agent under a Durable Power of Attorney, whereas there is 
significant oversight for a guardian appointed. This can add 
to the expense involved in guardianship and time involved to   
take action.

In summary, there are significant differences in the Durable 
Power of Attorney and a guardianship proceeding, with the 
former being the preferred option.
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Many families consider purchasing long-term care insurance in 
advance to help pay for expensive long-term care in the future. 
Here are three important factors to keep in mind when buying 
long-term care insurance. 

Your daily benefit requirement. Many people look at the 
national averages for long-term care costs and neglect to factor 
in regional differences. Don’t make this mistake. Be sure to find 
out the care costs where you live now or where you want to 
reside in the future. 

Timing. The issue here is two-fold: The age at which you apply 
for the policy initially, and the waiting period you choose for 
the policy to take effect before you begin receiving benefits. 
Typically, the younger you are when you apply, the cheaper your 
policy. Of course, the benefits of the lower

premium must be factored in against the amount of time a 
younger person will likely continue to pay premiums without 
requiring long-term care. It is important to note that if you wait 
too long, or until you have developed medical problems, you 

may not be able to qualify for a policy at all. As for the waiting 
period, the longer it is the less expensive the policy. But a longer 
waiting period means you’ll need to pay the bills yourself before 
you receive any benefits. Given the cost of long-term care, most 
people should consider a 60-day or 90-day waiting period, which 
keeps premiums manageable but limits out-of-pocket costs.

Inflation. It is essential to have some kind of inflation 
adjustment in your long-term care policy. A policy with 
a $200 daily benefit will barely make a dent in the bills if care 
costs $500 per day when you finally need it. The best inflation-
protection coverage automatically increases your benefit amount 
by 5 percent compounded annually, keeping pace with the rising 
cost of care. Such policies are pricey, often doubling the cost of 
coverage, but your premiums should remain the same even as 
the benefit amount increases. 

Long-term care insurance isn’t right for everyone. Before 
purchasing a policy, talk to us first. We can determine whether it 
is a good idea in your particular situation, and if so, incorporate 
it into your overall plan.



How to Augment Your Retirement Income

Most people rely on IRAs, 401(k)s and Social Security
benefits to fund their retirement. A recent article in U.S. News
& World Report explored some other options to boost your
retirement income. Here are some highlights.

Renting out part or all of a home.
If your children are on their own, you may have more house
than you need. Renting out a room, or making improvements
like a kitchenette and bathroom to create an “apartment”
within your home, can have a dramatic impact on your
income. If you don’t like the idea of having a permanent
housemate, websites such as HomeAway and Airbnb allow you
to rent out a room or your entire home on a temporary basis.

Taking out a reverse mortgage.
If you are a homeowner age 62 or older, you can use a reverse
mortgage to receive regular payments based on the equity in
your home. However, when you move out of the home or pass
away, the balance of the reverse mortgage becomes due. In
many cases, the home must be sold to repay the loan. This is
why it is important to discuss your plans to take out a reverse
mortgage with family members to avoid unpleasant surprises
in the future.

Downsizing your home.
Selling your existing home and purchasing a less expensive one
can increase the value of your nest egg and provide additional
savings on utilities, property taxes, maintenance costs and
house payments.

Selling off assets.
Perhaps you have valuable possessions that you don’t use much
anymore, such as a second vehicle, motorcycle or recreational
vehicle. Why not sell them and use the proceeds to finance the
kinds of activities you enjoy now? Similarly, you might have a
large number of collectibles or equipment from a hobby that
no longer interests you. Reselling them on eBay or Amazon is
a relatively easy way to create additional income.

Taking part in the gig economy.
You can earn money in your spare time by providing rides
to users of transportation companies like Uber and Lyft. A
host of other companies, such as TaskRabbit, Instacart and
DogVacay, allow you to earn additional income by doing lawn
care, grocery shopping, walking dogs and more.

Alzheimer’s & Dementia Caregiver Support Group

PRESENTS IN 
COLLABORATION WITH

Our team of elder law, estate planning and special needs attorneys at Russo Law Group, P.C. have represented 
the elderly and persons with special needs/disabilites since 1985.

We welcome caregivers, families and friends of those with Alzheimer’s/Dementia to join us to share 
experiences, feelings and information. During these meetings, you will also learn valuable caregiving 
information and about available community resources.

Join us on the second Thursday of the month
12:00pm-2:00pm
(Lunch will be served)

Russo Law Group, P.C.
100 Quentin Roosevelt Blvd, Suite 102, Garden City, NY 11530

To Register, Contact Marissa at 516-683-1717

For information about other ways to augment your retirement income visit 
http://money.usnews.com/money/personalfinance/articles/2016-08-18/10-nontraditional-ways-to-fundyour-

retirement?int=personalfinance-rec.




